BT BT oEl Hel-ad
OFFICE OF CONTROLLER GENERAL OF DEFENCE ACCOUNTS
M 9eR A6, il ®edl — 110010
ULAN BATAR MARG, PALAM, DELHI CANTT - 110010

Important Circular
(Through website)

No. AN/X/10062/6/2017/CAT/JR Dated: 16/03/2018
To
All PCsDA/PCA(Fys)/CsDA

Subject: Transfer Establishment: DAD.

*hkkkkk

Please find enclosed a copy of judgement pronounced by the CAT
Mumbai Bench at Nagpur in OA No. OA/2089/2017 for reference. NV,

2. In the above context, the undersigned is directed to requestfto take a
note of this CAT judgement while dealing with similar type of CAT/Court
cases. The same may also be brought to the notice of CGSC defending the

cases, if any.

(Kavita Garg)

Encl: As stated above. Sr. Dy. CGDA (AN)
Copy to:
1. AN-I/II/IV/IX Section (Local)..... for information and necessary action

as stated above.
2. Legal Cell (Local).... For information.

(Manoj Kumar)
Sr. AO (AN)

Phone-011-25665500/55, 25665568 E-mail.admnx.cgda@nic.in.web.www.cgda.nic.in

olfiwd



CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, MUMBAI.

'NO. CAT/MUM/JUDL/OR- 20 89/sy paTE - |3 -2-22\8

From

The Registrar,

Central Administrative Tribunal

¥ ) 5 - S
Bench,

S Building No. 6., 3@ /4% floor,
i hyam Talwatkar Marg, (Prescot Roadj,
Mumbai — 400 001

Shri/Smt . ézlﬁ%/hv

for the 2Applicant.

\/ Cvsen. K G Hofavunl

ccate for the Respondents.

4

Subject :—-- 0A NoZ@gQ//7

. 2mt Teyelyee RepyeSh and sz.0rboplicant

3

Vs .

m,._(,’,h//?ance F_ac%owj and O ops. .

m X d To rorward the accompanying
r ement dated Zp/0/)/ 2005 , lssued by this
11, 1in the above matter
Yours faithrlially,
Encl

= One Judgement

3 FOR REGISTRAR
& OA Copy . -
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.  CENTRAL ADMINISTRATIVE TRIBUNAL
Ve 'MUMBAI BENCH, CAMP. AT NAGPUR

V/ ORIGINAL APPLICATION No.2089/2017
Date of Decision:BﬂwJanuary,,2018

CORAM: Hon'ble Shri Arvind J. Rchee, Member {J)
Hon'ble Shri R. Vijaykumar, Member (A)

1. Smt.Jayshree Rémesh, (58 - years)' Senior Auditor,
Accounts Office, O.F. Ambajharl, Nagpur,. R/o Plot
No.60, Falkey Layout, Kotal Road, Nagpur 440013.

2. Shashikant Deorao Pathak, . (59 years) Senior
Auditor, Accounts Office, O.F. Ambajhari, ‘Nagpur,
R/o Flat No.A/l, Suvarna Sankul Aptt. Hindustan.
Colony, Amaravati Road, Nagpur- 440035 '

3. Subhash KriShnﬁﬁ Dambhéare, (58 years) Senior
Auditor, Accounts Office, O.F. Amabajhari, R/o,

Plot No.49, Rameshwari Road, Kashinagar, P.O.,
Parbatinagar, Nagpur-440027.

.Applicants.

(By Applicant Advocate: Shri.B. Lahiri)
Versus.
»»»»»» ounts (CGDA)

lan Bator Road, Palam}
Delhi Caq;t.llOOlO”

2. Principal Confroller of Accounts (Fys;);
10/a, Shaheed K. Bose Road,
Kolkata-700001.

3. Controller of Finance & Accounts. (FVS),
Accounts Offlce, Ordnance: Factory,.

Ambajharl, ﬂagpur 440021

..._Reéppndeuts.~

T SRS RE TP S e
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(Respondents by Advocate: Shri.R.G. Agrawal ).

Reserved on : 19.01.2018.

Pronounced on : 3o-ol, 2o 8.

CRDER

Per:- R. Vijaykumar, MEMBER (3)

These three applicants have contested the
orders of relief issued by Respondent No.3 1in

Reference No.CS/AN/127—101/Tr/Vol—XII dated 27.03.2017

R4y

: ‘ﬁﬁQSementlng the transfer orders issued previously
A
=

g competent authorlty (Respondent No.1) in

4

/
o

Reference No.AN/X/10050/2013/10-2012/TR 102 to 147

dated 18.04.2013 at (Annexure-A-B) S1.No.19 in respect-

of Applicant No.1 " and  in Reference -

No.AN/X/10050/2014/10-2013/TR-368 to 509 dated
16.05.2014 at (Annexure-A—B ‘B’) at Si.No.39 &‘43, in
respect of Applicant Nos.2 and 3. Previous t0o this,
the Applicagt Nos.2 and 3 had been, pribr to the 2014
transfer policy, asked in 2013 for their etatioﬁf
choices and the traﬁsfers have 'been‘ made based on
three choiees that they had furnished and they have
been accommodated, notwithstanding absence. of such
provisions in the 2014 transfer policy, in aécOrdance
with their fhree choices at Chanda (choice no;3) and

a;_Lgbandara (choice mno.l) while in the. case of

Jb
:; accor dénce with the extant transfer guidelines _inﬁ
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Applicant No.l who was transferred in April, 2013
prior to issue of transfer guidelines in March, 2014,
she was transferred on administrative requirements and
in the context of her objections to transfer by her

letter dated 20.12.2012. At the time of issue of those

transfers orders, all the three applicants with dates
of birth of Applizant No.l as 10.06.1959, Rpplicant
No.2 date of birth 25.09.1958 and the Applicant No.3
date of birth as 18.05.1959, were all below 56 years
of age. In the caée of Applicant No.l, she had in
letter dated 20.12.2012, having 1learnt in advance

/ajﬁﬁgggi the preparation of. list of names of station

/ iﬂ@jéf at Nagpur, requested for deferment of her

EHEEUO

e tfég§§§r from Nagpur up to October, 2014 on the
. iy

~grinds that her husband was a railway employee at
Nagpur and was superannuating on 31.10.2014 and that
her mother-in-law had medical préblems. Based on her
request and by reference to the extant transfer policy
(prior to the guildelines of 2014), she was
accommodated by posting in the same region at Chanda.
The three applicants were serving at Ambajhari, Nagpur
since 26.06;2006 in the case of Applicant No.l who was
at Sl1.No.6 in the Seniority list in 2012, since
11.06.2007 in the casebof Applicant No.2-who was at-

serial no.l10 in . the seniority list and since

lé;g§.2007 in the case of Applicant No.3 who was at’
— _
|

e Z
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S1.No.16 in the seniority 1ist. All the applicants had
stayed at Nagpur for seven years at that point in time
and were due for transfers. Following the orders,
Applicant No.l made repfesentations on 07.05.2013,
19.08.2013 and 06.01.2014, to all of which, replies
rejecting her request were made by the competent
authority on 29.07.2013, Q4.10.2013 and 07.03.2014. At
the time of preparation of station seniority list in
2012, Applicant Nos.Z and 3 in letters dated
50.12.2012 and 21.12.2012 had also sought extension on
va;ious grounds although their tenure for transfer and

rélatéd transfers orders were issued only in 2014

LY

sﬁﬁﬁeQ§§nt to the transfer guidelines. Despite the

R

f;§£gﬁu§gl to consider any modification 1in transfer
5zéers, applicants were not rélieved‘by their Head of
Office. Based on CFA, Ambajhari Reference No.CFA(Fys.)
Ambajhari 00 No.CS/AN/127-101/TRANSFER/IX  dated
07.10.2014 regquesting amendments of the transfer
orders,-Resbondent No.l conveyed the decision of the

Competent Authority on 23.12.2014 (Annexure R-5)
declining to approve any amendment for the seven
persons involved 'including the three applicants and
only agreed to a deferment of one SA namely Sh.S.C.
Shewale, who 1s not an applicantlin this case, up to
31.03.2015. By these orders, the CFA (Fys}),'Ambajhari

was directed to relieve them immediately for reporting
" |

\




5 OA.No.2089/2017

O their new place of posting. The applicants were not
relieved following these orders, and in this case,
applicants assign blame to respondents while
respondents cite the continual requests and delaying
tactics of applicants. Finally, a lette{“yfiﬁggﬁy_by
the CFa, Ambajhari in Reference No.CS/aN/127-
101/TR/Vol-XIT dated 23.01.2017 to the office of the
Principal Controller of Accounts, Kolkata requesting

orders 1in respect of wvarious transfers orders ordered

from 2013 to 2017 which include the above three

(AR 3 e
A,QQ\fact that the orders were pending for
¥
3 YA
) -

mpyé%entation for a long time ang that some
SR > S . '
\?J R

(fggghgﬁﬁiduals including the three applicants hag crossed

56/58 years of age. Some other issues on the need to

accommodate Senior Auditors who had completed

mentioned. It was in Tesponse to this letter that the
impugned orders, directing the relief of six Senior
Auditors including the three applicants, were issued
on 27.03.2017. By this time, Applicant No.l was 57
years old, Applicant No.2 was 58 yeérs old and
Applicant No.3 was 57 years old. Although the

Applicant No.l1 was transferred under .the ‘earlier

transfer policy, all three applicants filed this joint

application on 17.04.2017 challenging the relieving -

\

IR AT e At 1 {
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orders on the basis of transfer guidelines issued on
28.3.2014. The reliefs claimed by the applicents are

as under:-

“(a) Direct respondents to cancel the
transfer order of applicants named in the letter
dated 27.03.2017 issued by respondent No.3

'Ann.Al) and thereby delete the name of applicant
no.l appeared in transfer order dated 18.04.2013
(Annx.A2) and applicant no.2 & 3 appeared in
transfer ‘order dated 16.05.2014 (Ann. A3), in
compliance with para 8. 5 of the transfer policy
notified by respondent No.l wvide their letter
dated 28.03.2014 (Annx.Ad).

(b) . Declare that the applicant havin
crossed the age -of 58 years are entitled for
exemption from transfer from their present
station in tune  with the transfer policy of
respondents.

L ——

) . Grant any other relief deemed fit and
-praper in the factq and circumstances of the case
1ncludlng costs.

2* Uwf_IﬁUerlm relief was sought and granted to

;\/
cpplxtants on the grounds that the transfer policy

normally exempted persons above 56 and 58 years of age
from transfer if they desired to continue at the same
station. The interim relief continues to the present

day.

3. Prior to filing this application, applicants

had filed their objections ' on 31.03.2017, seeking

exemption from transfere in separate applications,to
the Respondent No.l. Applicant No.l had cited her
completion of 56 years of age which made her eligible
for exemption from transfer‘ out of home station.

Applicant ©No.2 cited his upcoming' retirement in

__§eEESEEer-20187and-that,heihad eémpleted 58 years of

|

|

,
.
K
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age. Applicant No.3 also Supported his request for
exemption stating that he was over 56 years of age.
Applicants cited their age for their inability to move
out of Nagpur. 1In particular, Applicant Nos.2 and 3
cited their family responsibilities <}n4 support. In

Reference No.G/127-1004/11 dated 03.04.2017 each of

three requests were rejected by Respondent No.3 by
reference . to the instructions from Headquarters

insisting on their relief

4, The chief objections of the applicants are

In the case of applicant

no.2z, they refer to para 6 (ii) that “Persons above 58
Yyears of age, if not serving at their choice stations,
will be repatriated to those stations (if so desired
by them) to the extent administratively feasible... .. ”
Further, applicants also aigﬁé that the reply received
on 03.04.20i7. was nét issued by the competent
autheority but by the 1oncal officer in Ambajhari
(Nagpur) and showed that their requests had not been
properly considergd. Apart from general iegal
objections, applicants .also questioned the délayed
implementation by respondents of the orders issued

more than three ‘years previously which, according to
i j - ». . N .
|
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them, suggested that the decision was arbitrarily
taken without considering their representations and

their present circumstances.

pointed to the fact that the

o
wel
(0]
0
ge
Q
oo
@)
()
-
ct
wn
W
=1
2
M

epartment has more than 950 offices

(@]
@
h
©
o
@
el
(@]
Q
@]
@
F
U

2t about 250 locations all over the country and due to

a greater attrition caused by retirements and

promotions to higher grades and eligible staff

eXplbiing other avenues outside the department, the

3

@Qtfl@ﬁ was more than the inflow and. there 1is acute

~iqtshq§@éée of staff in the department. While some of the

stations were very popular, nearly 86 are categorired
as hard and tenure stations and as per the transfer
policy guidelines, staff posted at these stations had
to be repatriated and other staff working at “other”
no?mal stations were to be posted in their place

despite their unwillingness to be so transferred from

the normal stations. They also mentioned that Nagpur

»

(Ambajhari) 1is a popular station while Chanda and
Varangaon are hard stations with two years tenure and
Bhandara is a tenure station with three years tenure.
As against this, applicants were serving at Ambajhari,
Nagpur w.e.f. 26.06.2006 for Applicant No.l, from
11.06.2007 for Applicant No.2, and from 14.06{2007'for
Applicant No.3. As they were sehiors_at that station

they were required tovbe”transferred.'Respohdents also
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with 77 officers posted in  Ambajhari against g
Strength of 86. ag against this, Chanda with an
authorized strength of 74, had deficiency of 34%. They
mention that in the eeee“efrApplicant No.1l who was

posted 1in 2013, this posting of a single person was

from Chanda factory who had long Completed their

are, therefore, made  from the Serving
and aim at distributing staff to enable
operations at less popular hard/tenure
The ILespondents also Cited a catens of

e€nts on the SCope for Courts interfering with the

transfer of a public servant unless the
Court found mala fides or violation of rules or that
“he authorities who issued the orders were not
competent to do S0 and these aspects were not
applicable in the Present situation since the orders
were issued on administrative exigenciee and as per

Rules by the Competent authority,

6. Respondents also point out that all +the
applicants were only ‘53 ang 54 years old when their

ty@nsfer orders were issued. Further, Applicant No.1

T
|
|
|
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had given reasons that her husband was a railway
employee who was retiring in October, 2014; that they
have no child; and that her mother-in-law had a

variety of old age problems. They had considered her

n

e against para-374 of the Office Manual Part-I

ca
(Annexure-3) in trying to keep both husband and wife
together at the same station since the others reasons
given on her mother-in-law’s ailment are not covered

by the transfer guidelines. Based on this aspect and
sy
her tienure at Nagpur, she was posted at Chanda. With

Kot

referéﬁce to the guidelines, they refer to para-14 of

"Vj{he transfer policy which says that “The ezbove

indicative guidelines are meant to guide the exercise
of transfer of staff to the extent administrative
fezasible. These guidelines are not intended .to create
any entitlement of any kind”. They state that when the
transfer orders were issued, the applicants were well
below 56 years of age. Further, they submit that
whenever Respondent No.l gave directions to relieve
the individuals immediately, including the apblicants,
they objected and‘the.matter was agailn brought before
Respondent No.l which was replied and communicated by
Respondent No.2. The c¢laim that the ébjections and
hurdles on implementation.of the transfer Qrders by
Applicant No.l is alleged to be ti.c reason for non-

__2mElementation.-In particular, they argue that because

]

|
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of these three applicants who were the most senior in
the station especially, Applicant No.l, and the delay
in implementation of the transfer or&er, all the other
applicants and persons cited her example to raise

their objections to transfer. Respondents also state

at 28 lindividuals who had served at Chanda, Bhandara

and Varangaon filed two O.A.Nos.444 and 445/2016 for
their repatriation to Nagpur, Ambajhari and Kamptee.
This Bench noted the “fact that respondents have

considered the applicant (in those OAs) twice and

their request is still under consideration.” Further,

Bench noted while allowing the OAs pértially,

.,

directions to respondents cannot be issued

e ™
MR

= ‘t\

nsfer and relieve the applicants, for want of

e
/

L
<o Lz

‘KQ! vaga?“v at their choice station.”

Finally, this Bench
directed “The respondents are, however, directed to
keep the applicants’ request‘ alive and try to
accommodate them in  batch wise according to their

senlority in volunteers list, as and when vacancy in
.

cadre of 'Senior Auditor occurs in Accounts Office,

Ordnance Factory, Ambajhari, Nagpur.'Respondents_stdte
that some of these individuals could be so

accommodated but the remaining are compelled to remain

at the hard/tenure stations in conflict with the

directions given by-this Tribunal and which lS SO;cLy

because of the objectlons raised by employees such ‘as

]

J .
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the applicants. With reference to the arguments of the
applicants that their exemption letters dated
31.03.2017 were not considered by the competent
authority, respondents referred to their ietter dated
23.01.2017 supra of Respondent No.3 following which, a
decision was taken by the competent authority by
ordering their relief 1in reference dated 10.03.7107
}supra). The . issues 1in their grievances had already
“beeéxcommunicated in the letter of Reépondent No.3 and

;}hadffbeen considered and orders of relief had

“iégbérdingly, been issued by Respondent No.1l.

7. In the Rejoinder applicants have emphasised

‘he fact that they were not relieved from the present

t

3

oosting even though the transfer orders were issued in
2013 and 2014. It 1is, therefore clear, according to
the applicants, that the reasons for not relieving
them were due to exigencies of service. In this

connection, they also refer to the letter of

Respondent No.3 dated 23.01.2017 (supra) which conveys
the same information. However, they argue that, as on
date of proposed - relief, Applicant Nos.l and 3 had
completed 57 years and Applicant No.2 had completed 58
vears of age and interpreted the trahsfé; policy as
lying down that 56 years and 58 vyears should be
" exempted from transfers. They oppoged the arguments of

adminisirative_féasibility proposed by the respondents
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since the transfer policy has now Stabilized over the

t

Several years.

8. In Sur-rejoinder, respondents reiterate many
©f the issues raised through their reply. They urged
that applicants especially Applicant 1WNo.1 Created

]

hindrarces to implementingv the transfer orders and

Hh

ollowing her lead, &applicant Nos.2 and 3 followed
merely to gain time and to remain at Ambajhari,
Nagpur. They also urged the importance of having
staff to ensure functioning at Chanda and
Stations. In a detailed tabular statement

part of the letter of Respondent No. 3

017, they show that the deficiency as on

23.1.2017 at five stations was 33% at Ambajhari
(Nagpur), 58% at Chanda, 42% at Bhandara and 64% at

Varangaon. In particular, they state that if their
earlier transfer orders such these are not
implemented, it 1s not possible to repatriate more

employees who . have. completed their postings at

issued by this Tribunal. Therefore, many persons had

“ompleted more than five to six years at hard stations -

whereas the Specified term was only 2/3 years and had
to face great difficulties. Therefore, the respondents
objected to any indulgence of the applicants by this

1'ribunal.
e
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9. ' During arguments learned counsel for the
applicants took this Tribunal through the various

facts and circumstances of the matter. He pointed out
that Applicant No.2 was retiring in Jjust éight months
from the date of final hearing and that the other two
applicants had 1% years left for superannuation. He
questioned the delay in relief and ascribed the entire
responsibility. to .the respondents and argued that
respondents cannot, now attempt to blame the

...applicants for not carrying out their own transfer

;ggdéfs. Further, learned counsel also argued that

Whereas the transfer orders may have been issued in

.- 2013 and 2014, actual orders of relief were only

issued in March, 2017 by Respondent No.l, and
therefore, the relevant dates for considerétion of the
facts and circumstances of the applicants was that
later date. At that point of time, they attracted the
features of transfer policy by which the Applicant
No.2 was abeve 58 years éf age and Applicant No.l and
3 were above 56 years of age and therefore, Applicant
Nos.l and 3 should have been exempted. by virtue of
Section 8.5 of the transfer policy guidelines  and
Applicant No.2 would even have the option under
Section 6 (ii) of being repatriated to their' choice

stations if nc. then serving at their choice stations.

e

|

In this'regard;'he also urged reference to the leﬁfer
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of Respondent No.3 to Respondent No.l in which these
facts were brought to notice and reconsideration was

urged. He mentioned in this regard, that in respect of
these applicants, Superannuation papers had already

been processed and in case of Applicant No.2, they had

SO been sent for relevant sanction.

io0. - Learned counsel for the respondents argued

T

tha there was no violation of the guidelines. The
choices were obtained in accordance with extant

guidelines and when the applicants gave their options,

they were duly accommodated. With regard to the

——Juldelines set out in the transfer policy, learned

€l for the respondents cited the need to consider

all these guidelines were subject to
nistrative exigencies that prevailed and
especially the difficulties faced by the

administration because of large numbers of vacancies.
In this connection, he also pointed out that the
applicants had never raised these objections by
approaching the Tribunal after their transfer orders

were issued in 2013 and 2014 .

11. We have gone through the 0.Aa. alongwith
Annexures ‘A-1 to A-7 and Reply filed on behalf of
respondents along with its Annerure-R-1 to‘Annexure;RQ

9, Rejoinder and Sur-Rejoinder filed - and have
il e & -

i
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carefully examined the various documents annexed in

the case.

12. We have heard the léarnéd counsei for the
applicant and the learned counsel for the respondents
and have carefully considered the facts,
Circumstances, law poiﬁts and rival contentions in the
case.

13. The law on judicial intervention into hatters
of transfer 1is well settled through a catena of
décisiéps by the Apex Court in, B. Vaiadha‘ Rao v.
éﬁ;ate ot Karnataka, AIR 1986 SC 1955, Shilpi Bose v.
T_Stafé éf Bihai, AIR 1991 SC 532, Union of India w.
S.L. Abbas, AIR 1993 SC 2444, Union of India Vs. N.».
Thomas, AIR 1993 SC 1605; Rajender Roy Vs. Union of
India, AIR 1993 sC 1236; Ramadhar Péndey Vs. State of
U.P. & Ors., 1993 Supp (3) SCC 35; N.K. Singh Vs.
Union of India & ors., (1994). 6 sCC 98&‘AIR (1995) scC
423; Chief General Ménager (Tel.) N.E. Telecom Circle
Vs. Rajendra ‘ch. Bhattacharjee, AIR 1995 SC 813; State
of U.P. Vs. Dr. R.N. Prasad, 1995 (Supp) 2 SCC 151;
Union of 1India &Ors. Vs. ‘Ganesh Dass ‘Singh, 1995

(Supp) 3 SCC 214; Abani Rante Ray Vs. State of Orissa,

1995 (Supp) 4 SCC 169; Laxmi Nérain Mehar Vs. Union of _

India, AIR 1997 SC 1347; Stateé of U.P. Vs. Ashok Kumar

Saxena, AIR.‘l9985:SC:7925; fmysore Paper Mills Ltd.,

Baggalorg*vn My§Qré-Papéifmilié Officér‘Associatidn,
| | R : . - ) ? ’ . ) . |

/
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Bhadravati and anothex, 1999 & SLR 77, Natiomnal
Hydroelectric Power Corporation Ltd. Vs Shri Bhagwan,
(2001) 8 SCC 574; Public Services Tribunal Bar

Association Vs. State of U.P. & Ors., AIR 2003 sC

1115; State of U.P. Vs. Siya Ram, AIR 2004 SC 4121;
State of U.P. v.‘ Gobardhan Lal, (2004) 11 3cC 405;
Kendriya Vidyalaya Sangathan v. Damodar Prasac Pandey,
(2004) 12 SCC 299; Union of India Ys. Janardhan
Debanath, (2004) 4 sccC 245, Masood Ahmad v. State of
U.P., 2007 STPL (LE) 39042 sC [2007 (6)SLR 469 (sC)]:,
Airport Authority of India v. Rajeev Ratan Pandey, JT
Ang)
2009 (10) sc 472,Kﬂajendra Singlh v. State of UP and

others, 2010 1 SLR 632,

it 1s entirely upon the competent authority

-

ide when, where and at what point of time a

béiigg servant 1is to be transferred from his present
“*ﬁ&éﬁing. Transfer 1is not only an incident but an
essential condition of service. Tt does nbt gffect the
conditions of *service in any manner. The scope of

]
judicial review in these matters is very limited. The

W

employee, & Government servant does not have any
vested right to remain posted at a place of  his.
choice, nor can he insist that he must be sttédvat

one place or the other .because no Government cab

function in such manner,” as noted in Rajendra Singh &

|
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Anr v. State of Uttar Pradesh & Ors (2009) supra. As

was also held in Shilpi Bose (1991) supra,

"In our opinion, the courts should not interfere
with a transfer order which is made in public
interest and- for administrative reasons unless
the transfer orders are made in violatiocn of any
mandatory statutory rule or on the ground of mala
fide. A government servant holding a transferable
post has no vested right to remain posted at one
place or the other, he 1is liable to Dbe
transferred from one place to the other. Transfer
orders 1ssued by the competent authority do not
violate any of his legal rights. Even 1if a
transfer order 1is passed in violation of
executive instructions or orders, the courts
ordinarily should not interfere with the order
instead affected party should approach the higher
authorities 1in the department. If the courts
continue to interfere with day-to-day transfer
orders issued by the government and its
subordinate authorities, there will be complete
}20s 1in the administration which would rniot be

hducive to public interest.”

T v

off?ngiaﬂ&;xRajiv Ratan Pandey & Ors (2009) supra held

in pa;a 10 that “.. scope of judicial review is limited
and High /court would not interfere with an crder of
transfer 1lightly, be it at interim stage or final
hearing. This 1s so because the courts do not
substitute their own decision in the matter of

transfer.”

16. In Natidﬁal .ﬁydroelectric Power  Corporatien
Ltd. v. Shri Bhagwan, (2001) 8 SCC 5-74, it was held
that: "No government servent or employee of a public
undertaking has eny legal right to be posted forever

at _any one pdarticular place since transfer of a

! .

-Thé |Hon’'ble Apex Court in Airports Authority
:The | P
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- particular employee appointed to the class or category
of transferable posts from one place to other is not
only an incident, but a condition .of service,
lecessary too in public interest and efficiency in the

public administration. Unless an order of transfer is

chibiting any such transfer, the courts or  the
tribunals cannot interfere with such orders as . g

matter of routine, as though they were the appellate

ol L Ehe Management, as against such orders pPassed in
o 3,

lnterest of administrative exigencies of the

Ce concerned. "This aspect has been reiterated in
the decisions of the Hon’ble Apex Court in Siya Ram
2004), RvVS wv. Damodar Prasad Pandey (2004) and N.X,
Singh (2004) Supra. In the decision on Gobardhan Lal
(2004) supra, the Hon’ble Apex Court also emphasised

\

‘that transfer is brerogative of the authorities
concerned and court should not normally interfere
therewith, except when an order of transfer is shown
to be vitiated by mala fides, or is in vidlation of
any statutory provision, or has been passed by an

authority not Competent to pass such an order... No

Government ~ap function if the Government servant

P PRSI A AN T -
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place or position, he should continue in such place or

position as long as he desires.”

17 . Certain additional exceptions may .also apply
as when a transfer 1s made as g Punitive measyre. The
Hon’ble Apex Court has held in Radhey Shyam Guptas .
U.P. State Agro Industries Corporation Ltd, ca nNo.
£344/1998 (in SLP (C) No. 11422 of 1998)

dt.15,12.1999that transfer effected as 2 punitive

measure 1is also not permissible. Whether a transfer is

punitivé or not isg d@ question of fact, as held by the

an'blEfSupreme Court in this case. It was permissible

¥

W”Féf?the Court to go behind the order and find out if

R R e

it was punitive in nature. This aspect of the decision
underlying the transfer was also alluded to in the
decisish of the Hon’ble Apex Court in Registrar
General, High Court of Madras v. R. Perachi & Ors

(2011) supra which held:-

"21. We have considered the submissions of both
the counsel. As far as the action of transfer
against the first respondent was concerned, the
Séme was on the basis of the réport of the
Registrar (Vigilance) . Besides, the District
Judge had also opined that retention of the
appellant in his district was undesirable frop
the point of view of administration. Thus, it
involved inter-district transfer. The respondent
no.1l had not disputed the po%,ver of the High Court
to transfer hin outside the distfict, nor did the
division bench interfere therein on that ground.
This 1is apart from the fact that transfer is an
incident of service, and one cannot make a
grievance if a transfer is. made on the

\&ﬂuﬁ\ié;—_rative 'grounds,' and without attaching-
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any stigma which was so done 1in the present

case.”
18. In this case, the employee had alsc argued
that as a result of the inter-district transfer, his

prcmoticnal prospects were affected by which the
transfer orders became punitive in nature. This #was - —

because when the panel was drawn up for the district,
he was not included since he’waé already transferred.
The Hon’ble Apex Court. held that the right to be
considered for promotion was a fundamental- right but

not a right to. promotion nor a mere chance of

promotion. In the particular case, the employee had

transferred from the district on administrative
[ am BN
un & face of a complaint under inguiry and

‘Kg_vl.,»;}{ansfer was not mala fide nor, it held, punitive

19. The Hon’ble High Court of Delhi in Wdai Vir
singh Rathi v. UOI (Delhi) in 2013(1) SLR 8 (Delhi),
appreciated at.length, the cbservations of the Hon'ble
Apex Court i; A.S. Poshani (1989) supra which was
followed in Mithilesk Singh v. UOI, (2003) 3 scc 309
and in Novartis India Ltd v, State of West Bengal &

Ors in CA No. 7011/2008 (in SLP(C) No. 21254/2007)

reproduced below:-

"4, ...Transfer fij_om' -one place to other is

neCéésarY-iﬁ;publiguinterest and efficiency in

the public administration. Whenever, a public -
‘*S_é‘rla.%lt .is ‘transferred he must comply with the

'
|
t |
i
i
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any of the administrative instructions/guidelines

are

not followed, much le€ss can it Dbe characterised as

mala fide for that reason. To reiterate, the order of

transt

where

er can be questioned in a court or Tribunal only

it is passed mala fide or where it is made 1in

violation of the statutory prcvisions.

22.

The aspect of administrative exigencies

5I-°qbentlj argued by the employers to support

Q@#ders o£ transfer especially in the context where

is

the

the

guidelines set tenures or other conditions favouring

vetantion of the employee.

i

ol

(=

Allahabad bench of this Tribunal

ine transfers has been previously examined by

This term in the context of

the

in Sukhbir Singh v.

UoI & Ors in OB 1413-1417/2012 decided on 16.5.2014

which

noted: -

“Thus, 1‘rom the apove authentic definitionsz it
is clear that an administrative exigency is a
very pressing necessity, a critical necessity and
a situation o¢f great urgency. Thus, normal
situations or circumstances do not come undcer the

purview of “administrative exigency”. If the
situation is a “routine situation” or a “normal
prevent situation”, then the contention of
administrative exigency/reguirement etc. has to

be rejected. Further, TO invoke the defence of
administrative exigéncy/requirement or 18
various synonyms - like in the interest of the
organization or in ‘public interest, the “prﬂqsing
need”, or the “critical situation” etc must be
demonstrated in the pleadings of the resp0udents
duly supported by thé office files on.the basis
of which such counter affidavits are prepared.

Thus no summarlze,- to advance the argument of
admlnlstratlve ex1gency or its wvarious synonyms
as notlced above, . the pressing need, critical
81tuatloﬂ_etc must have been considered by the

&

|
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#

Cémpetent Authority in the files and also must
nave been demonstrated in the counter affidavit.
Conversely, in the absence of any pleadings
containing details of pressing needs, urgent or
difficult situation necessitating a deviation
from the professed norms, the defence of
administrative exigency and its various synonyms
would not be available to the respondent.”

i8]

3. In the present case, none Qf the applicants
have urged any mala fides or bias nor have they argued
that any statutory provisions have been violated or
that the orders have not been passed by the competent

authority. They have not alleged nor is there any hint

of punitive transfer in their cases which are part of

a larger Dbunch of transfers intended to relieve the

persons staying for a long time at hard/tenure

‘normal’ and popular stations such as

(Nagpur) . Their defence rests entirely on

“w.l.#¥e application of the transfer guidelines issued in

Mz-ch 2014, and the lack of administrative exigencies
given that, 1in their view, the transfer policy had
gone through several years of implementation and had

now stabilised.

Findings

24, Transfer order of Applicant No.l was issued
in 2013 and Appliéant‘Nos;Z and 3 were issued in 2014

when they were well below the age of 56 and there is

nc dispute that as on date of transfer orders these

|-
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were 1issued in strict observance of extant policy
guidelines. The applicants individually raised their
objections and alongwith the case of Applicant No.l1,
who had raised several previous objectioné, they were
duly considered and rejected. None of them have
approached thi;Affibunal for relief and it is té be
considered that these transfer orders were final and
in good order. However, they were not implemented by
Respondent No.3 in defiance of orders of Respondent
No.l which were?iséﬁed in accordénce with the transfer
\pg%;gy guidelines. It also transpires thatl the 2014
"gﬁiéelines were evolved after obtaining considerable
ihptts ‘ from the staff Association by its letter
 'Nd.AfDAA/TR Policy/CGDA/2013 dt.07.08.2013. By
January-March, 2017, Respondent No.3 evidently
presented a fait accopmli to Respondent No.1 when he

made observations and suggested that there was a need

to review the transfers already ordered.

25. . Thesé& 1issues have té be consideted in the
background of the orders of this Tribunal by which
Suniors who had completed long tenures much above the
prescribed tenurexat.hard/tenure stations were ordered
to Dbe repatriated to  normal 'sfations‘land the
departmént was unable to. dc so. Notébly, the'learned
counsel for applicahts‘alsd représented'applluants in

that case. In_.thQSé orders, .the mribunal found. it

l SR

i
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difficult to pass categorical directions because of
the adminisﬁrative feasibility in implementation:
Moreover, the Tribunal hesitated to inference in
legitimate transfer orders in keeping with the law as

settled in various decisions of the Hon'kble Apex Court
as explored 1in previous péigéraphs. This Tribunal
contented itself with broad but clear directions aimed
at delivering justice to the épplicants in that OA who
were not getting the benefits/relief that they
deserved under the transfer guidélines and were
compelled to remain in hard/tenure stations keyond
what was set in the transfer guidelines. It 1is also

clear from the facts presented that the department has

surfeit of staff . available at normal

- ’, g
s

Fﬁlsparity in staff disposition then and in 2017 show

the grave administrative exigencies that prevailed in
the departmeqt serving on essential functions. It is
also noted that the applicants are aware oi this
problem since thefe are ﬁo averments to the contrary
in their replies. The' orders of relietf have,

therefore, to be seen in the dilemma in which the

respondents, especially Respondent No.l,Q found-

themselves. They could not vacillate as they had been

doing earlier and had to follow their own transfer

— ~ 3
SR |

i
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policy guidelines in the best and just manner possible
consistent with staff morale. Between trying to please
the persons such as applicants desiring to remain at

their ‘normal’ stations and those agitafing against

St

8]

ying any longer at hard/tenure stations, they had
to opt for the right decision that could sustain 1n a
court or before this Tribunal. The respondents have
significantly referred to the example set by
applicants, especially Applicant No.l, of obstructing
;f@;l?f and which encouraged others at the station. If
fheééepersons are not relieved, a similar number of
Qéf§q§§; at hard/tenure stations would have to stay
iféﬂthin such circumstances, the respondents would also
have to face criticism from the Staff Association who
head been consulted for evolving the transfer
guidelines. The limited staff available and the heavy
vacancies at all stations particularly the hard
stations, has been strongly and correctly emphasised

by respondents.

26. However, _it is also true that by the time
Respondent No.l. passed orders, Applicant’ No.2 had
crossed 58 years of age and the other applicants were
above 56 years oflage. The transfer policy in‘respect
of such persons goes to the extent of.giving them tﬁe

option as in Section 6 (ii) which rcads as under:-

| |




29 OA.N0.2089/2017

Yo (ii) . Persons above 58 years of age, 1if not
serving at their choice stations, will be
repatriated to those stations (if so desired by
them) to the extent administratively feasible. In
making a selection from amongst such individuals,
preference will be given to those who have not at
all served earlier at the station or whose
service at the desired station has been the

Tasa+
Lcas3St. .

27 . In respéét >gf other two applicants who are
above 56 years of age, the relevant provision! 8.5
reads as “individuals over fiftyv six years of age who
wish to continue at their present stations, will
normally be exempted from transfer”. In this context,
the transfer orders were issued in 2013 and 2014 and
as pointed out above, are undisputed and final. The
delay 1n implementation cannot clearly render them
However, the orders of relief were issued only
ch, 2017 by which time the transfer policy

}ines were 1in effect. The applicants could,
T

N_Ighéféupon, develop a legitimate expectation that these

guidelines, evolved three vyears earlier, would be

relevant and  Dbecame applicable on March, 2017
essentiélly by the administrative actions of

Respondent Nos.3 and 1. Therefore, we may consider the
cases of applicants by reference to the transfer
policy guidelines as on date of orders of relief 1in
March 2017 for the purpose there are guidelines only
of roviewing this particular order in respect of the

three applicants., '‘We will, however, need to bear in

RS -
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mind that these are guildelines only and not statutory

provisions and therefore, will need to hold against

the touchstone of administrative exigencies and

28 . In respect of Applicant Nos.l and 3, th

()

clause only states that they will normally be exempted
from transfer if they wish o continue at theilr
present stations. The circumstances of these two
:iﬁé?éohs.is that even after staying in their present

siat;ons; for seven years by the time the transfer

ar ! 2 f

Kidrﬁéms?were issued and eleven/ten years till orders of

relief, they never wished to move cn and they were
Acing so at the expense of many others who were
desperate to come to a normal station. It 1s not
possible for any administration to function especially
in the face of an announced transfer policy, when some
individuals manipulate their circumstances to subvert
the regular operation of an administrative action of
the responsible authority. Therefore, it cannot be
said that normal conditions prevailed to enable them
{o gain exemptions. Although there years had elapsed
since formulating the - transfer policy guidelines,
these staff members by their resistance to lawfﬁl

orders had managed to destabilize the entire mechanism

and peremptory action became necessary. 1In the case of

_ﬁgg&}cant Nu.if “he relevant clause hedges the .

@

I . ¢

-
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provision by édministratiVe feasibilities and alsé by
reference to the issue of preference émqng-those who
-have not served in the earlier station to move to that
desired stations. Iﬁ the case of Applicaht No.2, he

had already served ten years at this normal station

and this ciaﬁse.is not entirély applicable to him. In
both cases, administrative feasibility and exigency is
the «critical aspect and as explained earlier, the

respondents faced a dilemma as explained in previous

paragraphs.

29. fhe applicants urge that their létter datéd
31.03.2017 was not considered by the compe£eﬁ£'
authority. However, all their grievances ~especialiy
with regard to their ages had already been raised by
ndent No.3 in his letter dated 23.01.2017 to
strict orders have been issued oﬁ 27.03.2017 by

dent No.l after due consideration; Therefore, .it

cannot be said that their request. has not been’

properly coﬁsidered by the competent auﬁhbfity. In
fact, this was only one of the train of~request5'tha£
the applicants  had made to protest the long pending
transfer prders and »the' argument now ;proposéa‘-is
plainly improper; As“mgntionedvbefore, the respondents .
were caught-in.a Vicéfby theirréwn procraStihation-gnd

administrative :incapacity- between thé actions of

s

Pirsé%sl.‘ii,}ié-'--?f‘fhé;,é%ﬁr?‘:l@dant_s ard the genuine need as.
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directed by the orders of this Tribunal to those
persons who were languishing in hard/tenure stations

and wanted to be repatriated at the normal stations.

30. Although, there 1is clearly no case for
intervening in the order of transfer issued to
Applicant Nos.l & 3, the case of Applicant No.2 has

become slightly different not only by virtue of the

t@da¥6 %hls applicant has only eight "months left to

-

N

superannuate. With regard to argument -that the
Applicant Nos.l and 3 have oﬁly'l%'years left from the
date of final hearing to° superannuation and that
Applicant No.Z2 has only eight months left fdr
superannuation, 1t 1is observed that ’the papers for
superannuation have to be forwarded six mohths'prior
to superannuation. In these cases, therefére, there is
no bar 1in processing papers on time to enable the
applicants to  get bénefitsA -\ thé time  of
superannuation whenever they’hbecomé dpe. iTherefore,
this argument 1is also not suppbfted.by the facts and
circumstances' of vthe mafter; - In fact, -if_ the
applicants had cooperated,'they.could‘have'gdne much -
before and retﬁrned to - the normal stationv to
superannuate in good order, if necessary with.the help

ot fhis Tribﬁnal’by refefence to the same guidelines.

;}ii, i
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=/ : But that was belied by their own actions not only in

?// the last year but ever since their transfers orders

were issued in 2013 and 2014.

3. I+ is not as if this Tribunal does not

appreciate the anxieties and need for planning that &
peset an employee in his last couple of years or
months of service. Recalling a definition, ‘justice_i”
getting what you desefve, mercy 1is not gétting what
you deserve’ and grace is getting -what you don"t
deserve, this Tribunal_has to consider the-relétivé
merits of employees:compelled to remain extra yeéré at
hard/tenure stations in.order to provide them justice

as already directed by its order of 21.12.2016 versus

,Lh\ grant of grace for the applicants who wished to

The law in

is already settled by the Hon’ble Apex

review 1is extremely limited. Administrative eXigencies.
are palpably evidegt.aih the situation of the
department which excludes any reviewfon considerations

other than the basic afeasfof_Mala fides, violation of
; 5

statutory prqﬁisi%pﬁ,gnd d#ders wit?out due authority.f
These aspecté arevnofjafﬁaii ;ppiiCable‘in'the casé of
the applicants; The balance of equity also-,éoeé
against theh"éppli§ants whb. seek ‘grécé’ in theiri.-

attemgt toifdiébbey lawful orders.’ Accbrdinle‘-this
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Tribunal prefers to support the need of Jjustice to

those whoO deserve it and not allow the applicants to
undermine fair policy for stéff management. Further,
as pointed out,byArespondents, the applicaﬁrs who are
station senior at Nagpur have pecome standard‘bearers
for disobedience of transfér order DY all others

ilarly transferred.

in the‘cirCumstances, the OR lacks any merits
soever and is, accordingly: dismissed. The interim
order passed earliér‘standS'vacated? Considéring the
grave disobedience of lawful transfer ‘orderé by
applicants; they shall not_bé eligi%le for the lump

sum transfer grants and joining time due TtO them on

rransfers made at ‘state expense’ - The legal costs
.WMSpective parties-

\
i
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